Monithiy Tax Taxpayers AUSTRALIA INC

MONTHLY TAX UPDATE

Update

~— August 2011 ~

The Monthly Tax Update Notes provide a practical explanation of
materials issued during the preceding month, including:

7

% Legislation

°,

% Cases decided by the Courts and the AAT

°,
D>

Rulings, determinations and interpretative decisions from
the ATO

°,
o

Other Government and ATO announcements

lﬂ/
2
“ S
TaxpaylerSsTRALIch

Tel: 1300 657 572 Fax: (03) 88514588  Email: info@taxpayer.com.au  www.taxpayer.com.au/seminars



Monthly Tax Update: August 2011

CONTENTS

=Y = 1Y - 1 (o S 3
Tax Laws Amendment (2011 Measures No. 7) Bill 2011: Farm management deposits............ 3
Tax Laws Amendment (2011 Measures No. 7) Bill 2011: Taxation of Financial Arrangements ...7

Amended instalment income definitioN.......ccevi i 10
Extension of notification date for TOFA transitional elections........c.ccccceevviervieesieesveennne. 10
Tax Laws Amendment (2011 Measure No. 7) Bill 2011: Special disability trusts.................... 11
Tax Laws Amendment (2011 Miscellaneous Measures) Bill (No. 1) 2011:
GST financial supply CONSUILATION PAPEIS ..........uveeeireeeeeiieeeeeieeeeeee e e e e e caee e e e e eaae e e enes 13
Refund of excess concessional CONIIDUTLIONS ..........ccccueeeeeciieeeeiiieeiiieeeecreeeeere e sraee e s sareeeenes 16
CUITENT FUIES ettt sttt ettt e bt e et e s beesabeesbeeennees 16
KEY fRATUIES. ...ttt ettt et b e et b e nane e 17
Implications for eligible individuals.............oooiiiiiiieceee e 17
Implications for superannUation ProVider..........cccccueeeeeciieeeeiiiee e e 19
IMPlications fOr @MPIOYEIS........uiiiiieieeeee ettt e e e e e aae e e enaa e e snaeeeeas 19
ORI ISSUBS .ttt ettt sttt s e st sa b e st e st esbeeeabeesbeesabeesbeesnnees 20
(0] 4 o [T o (T T TSP PPN 21
FIOW QHABIam ...ttt ettt et e sttt e e sttt e e sttt e e s sabbeeesabbaeesaabaeeenns 22
g oo 1 4T 23
The Taxpayer and CommisSioNer Of TAXATION ........c..ceeecveieeiiueeeesiieeeesreeeeeeeeeesreeeeeeaeaesnaeens 23
Indicia of eNgaging iN DUSINESS......ccviiiieiii e 24
COMMISSIONEI’S ArBUMENT ..eiuiiiiiiieiitee ittt ettt sat et esare e sate e saneesateesaneennees 25
TaXPAYEI'S AIUMIEBNT ..eeiiiiii ettt e eetieeeeeiteeeeette e e eetteeeeeteeeeeeaeeeeeeaseeeeasbeeeeesssseeessseeeeansseeeannes 25
Whether the taxpayer was engaged in BUSINESS..........iiiiiiuiiiiiiiie e 26
Whether the taxpayer was engaged in a share trading business..........ccccccveevcvveeeciieenns 27
Park and Commissioner Of TAXALION ..........ccueeeeeueeeiiiieeescieeeectee e s seeeestaeeseseeeesssseeeessaeeennes 28
Does Photocom meet the ‘RESUILS TEST? ...cciiiiiiiiiiee et 30
Can the amount of income attributed to the taxpayer be reduced
by certain rental eXpenses INCUITEA? ......cccuuiiiiieii e e e e e 31
LAFHA ettt ettt sttt st e st e et e st e e be e et e e et ee e beeeabeesnbeeenbee s baeebeesnbeenreean 33
Administrative Penalty and Shortfall Interest Charge (SIC) ....ooovvvveeiiiienieeniiiesiee e 33
Company and shareholderissues ...........ciiiiiiiiiiiiiiinnrnenernnrerensnsansnnans 34
ATO ID 2011/63 — Employee Share Scheme — director solely remunerated
by options which are subsequently lost without being exerciSed .............ccccccouvueevceeenieenieenns 34
TrUSE IS SUBS .« v vttt ittt ittt it tte ittt e teesasaesasnesnsonsasossnsossnsonsasansnnes 37
Leighton v CommisSioNer Of TAXATION .......cc..eeeecueeeiiieeeeciieeeeiieeesireeeesiaeeesavaeessasaeessseeaennns 37

TD 2011/21 — Income tax: does it follow merely from the fact that an investment
has been made by a trustee that any gain or loss from the investment

will be on capital account fOr taX PUIPOSES? ........cccueeeeecuieeeeeieeeeiieee e e e e eeeeesaeeeesnrreeesanees 41
International taX. . ..o v vttt it i i i i i i e e e e e et 46
Mynott and Commissioner Of TAXATION ...........cccoueeeciuueeeeiieeeeeieeeeceeeeeetteeeeeaeeeeeaeeeeeeaveeeeans 46
Australian resident for tax purposes under the ordinary definition.........c.ccccccoevieeenneeen. 48

© Taxpayers Australia Inc | Monthly Tax Update - August 2011 edition | 1



N

C Contents

Australian resident for tax purposes under the extended definitions

contained in paragraph 6(1)(Q)(i) OF (i1)...ccveereerrieerieeieeee e 49
Imposition of tax shortfall PENAITIES......c.eiviiiiiii e 51
Tax administration . .. ..ottt i i i i i i e e it 52
TD 2011/19 — Tax Administration — what is a general administrative practice
for the purposes of protection from administrative penalties and interest charges?............. 52
ATO ID 2011/65 — Income Tax: PAYG Withholding: penalty for failure to withhold —
IMPOSITION Of PENAILY ...ttt e et e et e e e et e e e eeatee e e s raeeeebaeaeennes 57
Practice StatemMeEnt: PS LA 2011/27 oo ettt e et et e e e s e st eeeeesesesaaanseeessenenanes 59
Decision Impact Statement: David Cassaniti v Commissioner of Taxation ..............ccccceeeun... 65
Fringe benefits taX .. ...ooiiiii ittt i i i it et ittt ettt e 69
TR 2011/3: Fringe benefits tax - meaning of ‘cost price’ of a car,
for the purpose of calculating the taxable value of car fringe benefits ..........cccccceeeeecuveennnn. 69
MEaNING Of ‘COST PrICE ...ttt e et e et e e e tbe e e e bb e e e e baeeeearaeaaas 69
L2 L USSP 71
ATO ID 2011/59 - Fringe Benefits Tax — Housing Fringe Benefits:
house damaged in NALUIQl QISASTOr ...........cc.ueeeeeueee et ecee e e e e e rre e s e e e saaeeeeaes 73
ATO ID 2011/60 — Fringe Benefits Tax — Exempt benefits: emergency assistance —
cash payment to victim of natural disaster to provide immediate relief ...........c.cccccouveveunenn.. 75
GOOdS aNd SEIVICES TaX + oottt it tte it tta e tenteesasaesasonsasassossnsassnsasansassns 78

GSTD 2011/D1 — Goods and services tax: can a ‘farming business’ be carried on, for the
purposes of paragraph 38-480(a) of the A New Tax System (Goods and Services Tax)
Act 1999, where there has been a cessation of routine farming activities for a period

of time as a consequence of a decision to sell the [and? ................cccooeeeiiieeeciiieeeciieee e, 78
SUPPLlY Of farm 1aNd GST-frEE.....cuuiie ettt e et eaae e e naeas 78
FarMING DUSINESS..ciiiiiieeciie ettt e e et e e et e e st e e e sta e e e estaeesnsaaeesnnaeeeans 79
[ 0 (=10 o] Y= PP PTRPPPPN 79
SUPEIANNUALION & o ittt ittt ettt te ittt et aeaasaesasossasessasassasansassnsnsansassns 82
Player v CommisSioNer Of TAXATION ..........ccccuueeeeciueeeeeiiieeeeitieeeeeteeeeereeeeeetaeeeeeavaeessaseaeeetaeaeenns 82
Smith and Commissioner Of TAXATION ..........ccuueeeeiuveeeiiieeeecee e et ecee e s e e e etre e e eaaaeessaveeeas 85

ATO ID 2011/64 — Superannuation Benefits — public sector superannuation scheme
superannuation lump sum element untaxed in the fund...............coccvevevevvvencvensieniieseenns 88
NoOt-for-profit ISSUES. . .o i it i i i i it ittt et ettt e 89
Krishnamurti Australia Inc and Commissioner Of TaXAtION .........c....cccveeeeciuieeeeciieeeeiieeeeeveeenn. 89
Other annNoUNCEMENES. . ..o i vttt ittt ittt ittt ietetarasasosnesesssnsssnsasasasasnsnnss 93
Extended lodgement dates of TFN reports for closely held trusts .........cccccceeevcieeeecierecnneen, 93
RequiremMents UNAEr NEW FUIES .........uiii ittt e eee e et e et e e e aaaee e snaaeeeas 93
Lodgement dates of TEN reports for 2010-11.....ccceeiiiiriieiieeeiieeiee et 94
Key TFN withholding lodgement dates year ended 30 June 2011 only......ccccceeeeevennnnnenn. 95
Tax Office: Changes to proof of identity procedures for tax agents .........ccccveeeeciieeeecveee e, 96
Further changes to POl reqUIrEMENTS .......viiiecieeeccieee ettt e e e e e e aae e e aaeee s 96
O ]I =To IO T =T 41T o PP PPPPN 97
Writing tO the TaX OffiCe ...eiiiiiiiiiiieee et 99
VLU T e 0] o] £o1Y7=T 0 gT=T oL £ TP 99

2 | Monthly Tax Update - August 2011 edition | © Taxpayers Australia Inc





